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FDR Services Corp of New York (hereinafter, “FDR” or the “Employer”) pursuant to 

Section 102.67 of the Board’s Rules and Regulations, requests that the Board review and promptly 

reverse the Decision and Certification of Representative (the “DCR”) issued by the Regional 

Director of Region 29, Kathy Drew-King, on April 14, 2020.1  

SUMMARY OF ARGUMENT 

FDR respectfully requests review of the DCR overruling FDR’s objections to the conduct 

of the mail ballot election in this matter on the following grounds: (1) The Regional Director’s 

decision on substantial factual issues is clearly erroneous on the record and such error prejudicially 

affects the rights of FDR; (2) a substantial question of law or policy is raised because of a departure 

from officially reported Board precedent; and (2) there are compelling reasons for reconsideration 

of an important board rule or policy.  

 

PRELIMINARY STATEMENT 
 

“There is no smoke without fire.” – French Proverb 
 
In this case involving a mail-ballot election, the evidence shows that the Petitioner, 

Laundry Distribution and Food Service Workers Joint Board, Workers United (hereinafter, the 

“Union” or the “Petitioner”) cheated. Union employees testified that Union representatives offered 

to mark voter ballots. Union representatives admitted that they offered to drive voters to the post 

office, the Union further admitted that its representatives were in the homes of employees when 

those employees cast their votes.  Though this objectionable conduct was undisputed, the Region 

chose to look the other way because, in its view, the Union prevailed in this election by over 100 

 
1 A copy of FDR’s objections to the conduct of the election is annexed hereto as Exhibit 1.  A copy of the DCR is 
annexed hereto as Exhibit 2. 
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votes.  Rather than focusing on the fact that the Union’s conduct destroyed the integrity of the 

election itself, the Region held FDR to the unworkable standard of proving that the Union tampered 

with the majority of the votes cast in the election.  The Region’s decision proclaims to every Union 

that it is acceptable to cheat in a mail ballot election as long as the Union wins by a large margin.  

If free and fair voter choice means anything, the Region’s ruling simply cannot stand. 

Board law makes clear that voters in a Board election must be able to cast their vote free 

from outside correction, intimidation, or irregularities.  Regardless of whether such coercion, 

intimidation or irregularity may impact the outcome of an election, any deviation from this basic 

tenet would serve to undermine voters’ trust in the outcome of elections as well as the public’s 

trust in the Board’s policies and procedures.  The existence of laboratory conditions, crucial to 

every election, is all the more indispensable in a mail-ballot election because representatives of the 

Board are not present to supervise the conduct of parties and the voting of voters.  Accordingly, in 

a mail ballot election, to ensure the protection of the Section 7 rights of employees, objectionable 

conduct of parties must be scrutinized strictly.     

The Board has held that certain conduct impugns the integrity of the election itself.  Union 

employees testified that the Union offered to mark ballots.  Union representatives admitted that 

they offered to bring voters to a post office.  The Union does not dispute that its representatives 

were in the presence of voters when they cast their votes.  This conduct obliterates the integrity of 

the election and casts considerable doubt as to whether voters were able to cast their votes under 

laboratory conditions necessary to ensure a free and fair election.  The integrity of this election 

was poisoned by the Union.  As such, irrespective of the tally of the ballots, the Board should 

reverse the DCR, sustain FDR’s objections, and order that the election be rerun. 
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The DCR ignored or mischaracterized key facts, misapplied Board precedent, and held 

FDR to an unworkable standard, all of which led to a flawed result.  Indeed, the Board should 

reverse the DCR because credible evidence from disinterested witnesses established that agents of 

Union, multiple occasions, offered to mark the ballots of voters and remained present in the homes 

of voters casting their mail-ballots.  Further, it is uncontroverted that Union representatives offered 

to bring voters to mailboxes to mail their ballots.  Moreover, the record evidence established that 

Union representatives visited a statistically significant portion of the electorate.  As well, record 

testimony establishes that there were comments in the workplace about the Union offering to mark 

the ballots of other employees.  It is therefore presumable that the Union’s objectionable conduct 

was by no means isolated or insignificant.  

As far as the Region was is concerned, none of this objectionable conduct mattered 

because– given the margin of votes in favor of the Union (102) – the Region felt outcome of the 

election would not have been different despite the conduct underlying FDR’s objections.  In other 

words, the Region felt that cheating in a mail-ballot election is perfectly acceptable as long as the 

margin of victory is substantial.  Put simply, the tally of ballots is simply not determinative here 

because even a single instance of the kind of objectionable conduct that happened here sufficient 

to impugn the credibility of the election (and therefore affect its outcome). Under the Region’s 

flawed methodology, proving that the Union undercut the integrity of the election was not enough 

because FDR was also required to prove, with direct evidence, that the Union tampered with over 

100 votes.  To prove this, FDR would have to surveil the entire electorate (which it can’t do).  Or, 

FDR would have to rely upon the willingness of over 100 employees to speak out against their 

Union and shut down its operations to haul all of these employees in to testify at a hearing.  As 
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many employees refrain from speaking out because of fear of retaliation from the Union, holding 

FDR to this standard is unrealistic and contrary to the purposes of the Act.   

Because the Union offered to mark even a single single ballot, offered to effectively collect 

ballots by driving voters to a post office, and was present when voters cast their votes, laboratory 

conditions were destroyed and the integrity of the entire election was impugned.  Moreover, 

Because the Union conducted many home visits, and record establishes that such tampering 

occurred on more than one occasion, it must be circumstantially inferred that the Union’s 

objectionable conduct has been disseminated across the electorate.   Thus, it becomes conceivable 

that each vote cast for the Union was poisoned by objectionable conduct.  Therefore, it is entirely 

possible that the outcome of the election could have been different absent the objectionable 

conduct.  Accordingly, the only remedy to restore the credibility of the election process in these 

circumstances is to set aside the results of the election - no matter what they are – and to direct a 

rerun election.   

Overruling FDR’s objections on the basis of the tally of the ballots only serves to 

communicate to parties that they are free to tamper with mail ballot votes, and that they will get 

away with it as long as the result of the election is not close.  This cannot be the law.  If it is, an 

employee’s sacred Section 7 rights to freely make collective bargaining decisions will mean 

nothing.  

Accordingly, FDR respectfully submits that the DCR was based on flawed factual findings 

and legal conclusions and it should be reversed.  FDR’s objections should be sustained and the 

election should be rerun to ensure free and fair voter choice.   
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STATEMENT OF THE CASE 
 

FDR delivers full service linen management solutions to healthcare facilities across the 

East Coast.  In or about 2013, FDR voluntarily recognized the Union as the collective bargaining 

representative of a unit of employees consisting of: 

“All of the employees of [FDR] except guards, confidential 
employees and supervisors as defined in the National Labor 
Relations Act.”  
 

See Collective Bargaining Agreement (the “CBA”) annexed hereto as Exhibit 3.  
  

Following the voluntary recognition of the Union, FDR and the Union entered into a CBA 

with a contract period that commenced on May 1, 2013 and expired on April 30, 2016. See Id. 

On February 20, 2018, Brotherhood of Amalgamated Trades, Local 514 (hereinafter 

“Local 514”), filed a petition seeking to represent certain employees employed by FDR.  The 

Union intervened on the basis of the CBA.  On October 23, 2019, Local 514 requested permission 

to withdraw its petition.  The Union objected to the withdrawal of the petition.   

Pursuant to an Order Scheduling Mail Ballot Election and Approving [Local 514’s] 

Request to Be Removed From Ballot issued by the Region on October 30, 2019, an election by 

mail ballot was conducted on November 8 among employees in the following Unit: 

“All full-time and regular part-time employees employed by [FDR], 
but excluding guards, office employees, clerical employees, 
confidential employees, and supervisors as defined by the Act.” 
 

See Hearing Officer’s Report and Recommendations on Objections (the “RRO”) annexed hereto 

as Exhibit 4. 

197 employees were eligible to vote in the election.  The majority of counted ballots were 

in favor of the Union, although over 70 voters did not vote and there were 17 challenged ballots.2 

 
2 The tally of ballots was as follows: 
 Approximate number of eligible voters    197 
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Following the election, FDR timely filed objections to conduct affecting the results of the 

election.  FDR’s objections to the election were premised on the following conduct that cast doubt 

on the results of the election:  (1) within the 24 hour period preceding the mailing of ballots for 

the election, and thereafter, the Union continued to make coercive campaign speeches to 

assemblies of employees; (2) that the Union visited employees at their homes and engaged in 

coercive conduct by offering to mark employees’ ballots; and (3) that the Region’s decision to 

conduct a mail ballot election was improper. 

On December 23, 2019, the Regional Director issued a Report on Objections and Notice 

of Hearing in which she overruled FDR’s first and third objections and directed that a hearing be 

held regarding FDR’s second objection addressing the conduct the Union during home visits to 

employees.  RRO at 2.  The hearing was held on January 21 and 22, 2020.  On February 24, 2020, 

the Hearing Officer issued the RRO overruling FDR’s second objection.  

On March 9, 2020, FDR filed exceptions to the RRO and a brief in support of same.  On 

April 14, 2020, the Regional Director issued the DCR overruling FDR’s objections and certifying 

the Union as a collective bargaining representative.  

FACTS RELEVANT TO FDR’S OBJECTION 
 
At the hearing, Union witnesses testified that part of the Union’s election strategy involved 

making home visits to FDR employees eligible to vote in the election.  See Hearing Transcript 

(“TR”) at 143.  Union representative Alberto Arroyo (“Arroyo”) testified that a “team” of Union 

 
 Number of void ballots      4 
 Number of ballots cast for Union     103 
 Number of votes cast against participating labor organization  1 
 Number of valid votes counted     104 
 Number of challenged ballots     17 
 Number of valid votes plus counted ballots    121 
 
See RRO at 2. 
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personnel were assigned to conduct these home visits.  TR. at 143.  Two of the members of this 

“team” were Union representatives Dario Almanzar (“Dario”) and Macia Almanzar (“Marcia”).  

TR. at 122-123.  Additional members of the “team” of Union representatives were Edward 

Martinez, Alvaro Bottaro, and Martha Rodriguez.  TR. at 123.  Other Union representatives, such 

as assistant shop steward Maria Rivas (“Rivas”), spoke with FDR employees about their ballots 

both at their homes and at work.  TR. at 82. 

Dario testified that he knocked on the doors of 10 to 15 employees of FDR and spoke with 

one of them.  TR. at 108.  Marcia testified that she individually met with 10 to 12 unit employees 

in their homes. TR. at 113.  As a Union representative, Dario had a personal interest in the 

outcome of the election, TR. at 101-105, a fact which the hearing officer failed to take into 

account when evaluating his credibility.  Nevertheless, Marcia and Dario testimony establishes 

that they either spoke with or attempted to speak with a total of 27 unit members constituting 

nearly 14% of the electorate. 

At the hearing, FDR presented testimony from three plant workers: (i) Angela Torres 

(“Torres”); (ii) Maria Robles (“Robles”); and (iii) Rena Rodriguez (“Rodriguez”).  These 

disinterested witnesses, rank and file employees of FDR, each testified to specific acts of 

misconduct by Union representatives.  

A. Angela Torres 

Torres, a Union employee in FDR’s ironing department has worked for FDR for over 30 

years.  TR. at 48-49.  Torres received her mail ballot for the election in November or December.  

TR. at 49-50.   

Torres testified that two Union representatives, whom she identified as Marcia and Dario, 

came to her house to discuss the ballot on two separate occasions.  TR. at 50, 73.  During the first 
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visit, Torres testified that Marcia and Dario “wanted to speak to me about the ballot, about how 

to fill it out, but I didn’t let them in.” TR. at 50. 

Although Torres did not let Union representatives into her home during the first visit, she 

repeatedly testified that Union representatives offered to mark her ballot: 

Q: Did anybody from the Union, or with the Union, ask to mark 
your ballot 
 
A: Yes. They wanted to, but I didn’t let them do that either. 

Q: Who wanted to mark your ballot? 

A: Those same ones, the lady and the man, Dario. 

TR. at 51. 

Q: Did anyone from the Union, or anybody associated with the 
Union, or anybody associated with the Union offer to bring you to 
the post office to mail your ballot? 
 
A: Not directly to the post office, but they did offer to fill it out 
for you, to show you how to fill it out; that type of thing. 

TR. at 57. 

Torres further testified that she heard from other employees that Dario and the woman 

wanted to fill out other people’s ballots.  TR. at 52-53. 

B. Maria Robles 

Robles, a Union employee, works as a packer and has worked for FDR for approximately 

19 years.  TR. at 80.  Robles received her mail ballot in November.  Tr. at 81.   

Robles testified that Rivas, an assistant shop steward for the Union, RRO at 4, offered to 

mark her ballot: 

Q: Okay.  After you received the paper did anybody from the 
Union speak to you about the ballot? 
 
A: Well, one of my coworkers, she asked me, Maria, “Did you 
receive the ballot yet,” and I told her, “No, because I can’t fill it out, 
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I don’t even know how to read.”  Then she told me, “Bring it here 
and I’ll help you fill it out,”3 and I told her, “No, during work hours, 
no.”  Then she told me, “Then I’ll go by your house tomorrow after 
I come out of work.” So I said, “All right.” But the next day when 
she came by she called me, and she told me, “I’m outside.” And I 
told her, “I’m not home, I went out with my mother.”  And so I filled 
it out by myself. 
 
Q: The person who you’re speaking to about filling out the 
ballot, do you remember her name? 
 
A: It’s a coworker, Maria Rivas. 

TR. at 82-83. 

C. Rena Rodriguez 

In addition to witness testimony establishing that Union representatives offered to mark 

ballots, testimony from Rodriguez, another FDR Union employee, established that Marcia, a 

Union representative, was present in her home when she marked her ballot: 

Q: Did anybody from the Union speak with you about the 
ballot? 
 
A: Yes. 

Q: Who from the Union spoke with you about the ballot? 

A: Marcia, I don’t know her last name, but her first name is 
Marcia. 
 
Q: How do you know Marcia was from the Union? 

A: Well, I don’t remember her last name, but I mean, I 
remember from her name. 
 
Q: That from her name, you remember her being with the 
Union? 
 
A: Yes. Just from the name I do, but the last name I don’t 
remember. 

 
3 The Hearing Officer erroneously concluded that Rivas was merely offering non-objectionable “assistance with a 
mail ballot.” RRO at 8.  However, because Robles testified that she could not read, and that she could not fill the ballot 
out herself, it is inferable that Rivas offered to fill out the ballot for Robles. 
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Q: Did Marcia speak with you about the ballot once, or more 
than once? 
 
A: Well, one time she came to my house and knocked at the 
door.  She actually startled me, because she came without – without 
any notice.  And then she asked me if the ballot had arrived.  I told 
her, “Yes,” but I didn’t know what – what I was supposed to do.  
And I gave it to her, I was like, “Look, this is what I got.” And I 
didn’t know what to do, or what paper to put in what envelope, and 
she just sort of explained what I had to do.   
 
Q: What did Marcia say to you about the ballot? 

A: She told me what I had to do, where I had to sign, and where 
to put stuff, what envelope to put stuff in.  And then once I did it, 
she asked me if I knew where there was a mailbox, and I told her, 
“No,” to go send it, because she told me it had to be sent out before 
a certain date, to I don’t know where.  So she offered to take me to 
the mailbox, and I told her no, because I had to stay with my kids.  
So then I told her that I was going to tell my husband to put in the 
mailbox so that she would go away. 
 

TR. at 87-88. 

D. Dario and Marcia 

A significant portion of the objectionable conduct described by FDR employees was 

undisputed by Union representatives Dario and Marcia. 

For example, Marcia confirmed that she met with Rodriguez in her home and offered to 

give her a ride to the post office.  TR. at 131-132.  Marcia further testified that she offered to take 

other FDR employees to the post office to mail their ballots.  TR. at 132. 

Dario admitted that he was present with an FDR employee named Evelyn in her home 

when she cast her ballot: 

Q: Were you ever present when an FDR employee marked their 
ballot? 
 
A: Not in the same room, no. 
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Q: What does that mean, not in the same room? Was somebody 
marking a ballot in a different room? 
 
A: When we went to visit her, she went to make her vote in the 
kitchen while we were in the living room. 
 
Q: And that is Evelyn? 

A: Yes. 

TR. at 114. 

Dario further confirmed that he also offered to take Evelyn to the post office to mail her 

ballot because: “according to her, you know, she didn’t have a car…” TR. at 114. 

ARGUMENT 

Section 7 of the Act guarantees employees the basic right to choose whether or not they 

wish to be represented by a labor organization for collective bargaining purposes. The requirement 

that elections be conducted in a manner that also gives effect to employee choice is sacrosanct. 

Indeed, this principle is set forth in the Act, which states that the Board, "in each case" should 

"assure to employees the fullest freedom in exercising the rights guaranteed by this Act." See Sec. 

9(a). 

Board conducted elections support this right by providing a forum where employees may 

express their representation choices via secret ballot. Due to the overwhelming importance of such 

process, the NLRA mandates that the Board seek an election environment in which employees 

may freely and fairly cast votes reflecting their desires.  

Accordingly, elections must be conducted under ideal "laboratory" conditions to ensure 

that the neutrality of the election process is preserved. General Shoe Corp., 77 NLRB 124, 127 

(1948). “[T]he Board [must go] to great lengths to ensure that the manner in which an election 

was conducted raises no reasonable doubt as to the fairness and validity of the election.” Jakel, 
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Inc., 293 NLRB 615, 616 (1989).  

An election must be set aside where “objectionable conduct could well have affected the 

outcome of the election.” Cambridge Tool & Mfg. Co., 316 NLRB 716 (1995) (emphasis added).  

Here, the evidence presented by FDR was largely credited by the hearing officer.  RRO at 3-9.  

Yet, despite crediting the overwhelming majority of testimony from FDR’s witnesses, the Hearing 

Officer erred by overruling FDR’s second objection, by finding that no objectionable conduct 

occurred, despite the credited and unrebutted testimony of hearing witnesses. 

In addition, the Regional Director erred by placing undue focus on the tally of ballots to 

determine if the alleged objectionable conduct could have affected the outcome of the election.  

Indeed, while the tally of ballots is a relevant factor when determining whether alleged 

objectionable conduct could have affected the results of the election, it is not the only factor. See 

Sanitation Salvage Corp., 359 NLRB 1129 (2013).  As noted by the DCR, the Union prevailed in 

the election by 100 votes.  See DCR at 8.  This number was central to the Regional Director’s 

recommendation to overrule FDR’s objection because, in the Regional Director’s opinion, FDR 

did not proffer evidence that could have affected the results of this election. DCR at 7.  The 

Regional Director not only failed to appreciate that the complained of conduct undercut the 

integrity of the election itself thereby warranting a rerun election itself regardless of the vote 

count, she also failed to consider the probable effect of the Union’s conduct on the substantial 

number of individuals who did not vote in the election. 

A. FDR ESTABLISHED THAT THE UNION ENGAGED IN OBJECTIONABLE 
CONDUCT 
 

Here, it is unquestionable that laboratory conditions did not exist in the mail ballot 

election. And, contrary to the findings in the DCR, the evidence elucidated at the hearing clearly 

established that the union engaged in objectionable conduct by offering to mark employee ballots; 
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being in the immediate vicinity of voters who are voting; and by soliciting the collection of ballots 

by offering to drive voters to post offices.  

In Grill Concepts Services, Inc., 2019 WL 2869823 (NLRB June 28, 2019) the Board 

observed that offering to physically assist a voter with filling out a mail ballot or having voters 

record their votes in a Union representative’s presence is objectionable conduct that is sufficient 

to “imper[il] the integrity of the mail ballots in this election.” See Id. 

Such blatant electioneering during the voting period would have been strictly prohibited 

during a manual election.  In a manual election, electioneering while the employees are waiting 

to vote is prohibited because such conduct undermines the free choice of the employees voting: 

“Careful consideration of the problem now convinces us that the 
potential for distraction, last minute electioneering or pressure, and 
unfair advantage from prolonged conversations between 
representatives of any party to the election and voters waiting to cast 
ballots is of sufficient concern to warrant a strict rule against such 
conduct, without inquiry into the nature of the conversations.  The 
final minutes before an employee casts his vote should be his own, 
as free from interference as possible.  Furthermore, the standard 
here applied insures that no party gains a last minute advantage over 
the other, and at the same time deprives neither party of any 
important access to the ear of the voter.” 
 

Milchem, Inc., 170 NLRB 362, 363 (1968) (emphasis added; “[S]ustained conversation with  

prospective voters waiting to cast their ballots, regardless of the content of the remarks exchanged, 

constitutes conduct which, in itself, necessitates a second election.”); see also Claussen Baking 

Co., 134 NLRB 111, 112 (1961) (invalidating election where electioneering by employer occurred 

within 15 feet of the polls for about 15 minutes; “It is the province of the Board to safeguard its 

elections from conduct which inhibits the free choice of the voters, and the Board is especially 

zealous in preventing intrusions upon the actual conduct of its elections.  In furtherance of this 

responsibility the Board prohibits electioneering at or near the polls.”).  As Grill Concepts 
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recognizes, the rules in mail ballot elections are no different. 

 Evidence at the hearing readily established that Union representatives offered to mark the 

ballots of FDR employees.  Initially, Torres, testified quite clearly that Union representatives 

“offered to fill out” the ballot for her.  TR. at 57.   The Regional Director erred in failing to credit 

Torres’ testimony.  Unlike the Union representatives, who had a personal stake in the outcome of 

the election, see TR. at 101-105, Torres is a rank and file employee with FDR with little interest 

in the outcome of the election.  While the stress and anxiety associated with testifying at a hearing 

may have impacted her demeanor, there was no reason to discredit her testimony.   

 In addition to Torres, Robles, another FDR employee, testified that Rivas, an assistant 

shop steward, offered to mark her ballot.  Although the Hearing Officer found Robles to be 

credible, her findings regarding Robles’ testimony erred in two critical respects.  First, the Hearing 

Officer failed to find that Rivas’ offer of “assistance” to Robles (who testified that she could not 

read and was unable to fill out the ballot herself), was an offer by Rivas to fill out Robles’ ballot.  

Furthermore, the Hearing Officer erred by failing to recognize that Robles was an agent 

of the Union.  According to the now-expired CBA, Union shop stewards are charged to: 

“See that the terms, provisions, and intentions of this Agreement are 
carried out and further to handle under Article 27 (Grievance 
Procedure) such grievances as are referred to them.” 
 

See Exhibit 3, at Article 51. 

Under the CBA’s grievance procedure, the shop steward has the responsibility of 

presenting grievances to FDR at both the Step 1 and Step 2 levels.  See Exhibit 3, at Article 27.  

According to Union witnesses, the role of the assistant shop steward is to perform all of the 

functions of the shop steward in the shop steward’s absence. TR. 141.  Thus, as assistant shop 

steward, Rivas was cloaked with more authority than just attending disciplinary meetings between 
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FDR and unit employees.  Rather, as she was given all of the authority of a shop steward, she was 

an agent of the Union when she spoke with Robles about the ballot.  International Brotherhood 

of Teamsters, General Drivers, Chauffeurs and Helpers Local Union No, 886 (Lee Way Motor 

Freight, Inc.), 229 NLRB 832, 832-33 (1977) (holding that a shop steward was an agent of the 

union based upon the shop stewards authority to investigate and present grievances to 

management and to transmit messages and information from the union.). 

In addition to offering to mark employee ballots, undisputed testimony established that 

Union representatives were present when more than one-unit employee cast their vote.  With 

respect to this uncontroverted evidence, the Regional Director erred by finding that no 

objectionable conduct occurred.  Just as it is unlawful to speak with prospective voters waiting to 

cast their ballots, Milchem, Inc., 170 NLRB at 363, or to electioneer in close proximity to the 

polls, Claussen Baking Co., 134 NLRB at 112, it is unlawful to remain in the home of a voter who 

is in the process of casting their ballot, even if the Union representative waits in the living room 

when the ballot is being filled out in the kitchen and even if the Union representative never handles 

the ballot.  The moment when an employee votes in a Union election belongs to the employee 

alone.  Grill Concepts correctly recognizes that having voters record their votes in a Union 

representative’s presence is objectionable conduct that imperils the integrity of an election. 

Uncontroverted evidence also established that Union representatives offered to transport 

workers to post offices to mail their ballots.  This too constituted objectionable conduct.   

In the DCR, the Regional Director erred by finding that the Union did not engage in 

objectionable conduct by offering to transport employees to the post office to mail their ballots. 

In John S. Barnes Corp., 90 NLRB 1358 (1950), an employer did not engage in objectionable 

conduct by offering all employees transportation to the polls in cars that were driven by non-
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supervisory personnel. By contrast, in this case, there was no widespread offer of transportation 

to all of FDR’s electorate.  Rather, the evidence indisputably established that Union 

representatives made offers of transportation to a lesser number of FDR employees. Additionally, 

unlike the employer’s conduct in John S. Barnes Corp., union representatives offered to drive 

employees to the post office.  This conduct, which has the effect of giving the Union 

representatives prolonged access to voters in the course of casting their ballots, clearly destroys 

the laboratory conditions necessary for a free and fair election. 

B. THE UNION’S OBJECTIONABLE CONDUCT AFFECTED THE OUTCOME 
OF THE ELECTION 

 
In addition to her failure to rule that FDR established that the Union engaged in 

objectionable conduct, the hearing officer also erred by focusing solely on the tally of ballots 

when ruling that because the alleged objectionable conduct could have only affected two votes, 

and considering that the Union won by over 100 votes, the complained of conduct did not affect 

the outcome of the election.  This finding rests on the premise that in order to uphold FDR’s 

objection, FDR would have to produce direct evidence of objectionable conduct affecting each 

and every cast ballot.   

Adopting this recommendation would hold FDR to an impossible and impermissible 

standard because it requires numerous employees to come forward and complain about Union 

misconduct, something that employees are unlikely to do because they fear retaliation by the 

Union.  The palpable threat of union reprisal cannot be understated and is well recognized in 

Board precedent.  Indeed, in Randell Warehouse of Arizona, Inc., 347 NLRB 591 (2006) ("Randell 

11"), the Board pointed out that "unions also have ample means available to them to punish 

employees" who displease them: 

Once elected, a union has a voice in determining when employees 
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will work, what they shall do, how much they will be paid, and how 
grievances will be handled. Just as some employers have used the 
means at their disposal for retaliation, some unions have used their 
influence and authority to retaliate against employees who displease 
them ... The opportunities for and means of reprisal available to 
unions may differ from those available to employers, but they are no 
less real or intimidating. 
 

See Randell II, 347 NLRB at 594-595. 

 In addition, FDR simply could not subpoena the entire electorate to testify at the hearing.  

Doing so is not only impracticable, as it requires FDR to shut down its business, it would also 

prompt the union to file an unfair labor practice charge alleging that FDR engaged in unlawful 

intimidation. 

 As FDR could not subpoena the entire electorate, and as it is extremely unlikely that 

throngs of FDR employees would risk Union retaliation by coming forward and reporting 

objectionable conduct, the only other means by which FDR could have obtained direct evidence 

of election malfeasance tainting the majority of cast ballots would be through the extremely costly 

endeavor of surveilling Union representatives as they visited FDR employees at their homes.  But, 

such surveillance would have been clearly impermissible under Board law.  See e.g. Elec. Hose 

& Rubber Co., 262 NLRB 186, 216 (1982) (“Without any explanation for a supervisor to be 

‘stationed’ outside the voting area, it can only be concluded that his purpose in observing the 

event was to effectively survey the union activities of the employees and to convey to these 

employees the impression that they were being watched.”).  Appurtenant to such surveillance 

FDR would have to keep a list of people whose ballots were tainted by objectionable conduct in 

order to present “evidence” to the hearing officer to establish just how many votes were spoiled 

by Union malfeasance.  This is similarly illegal under Board law.  See Int’l Stamping Co., Inc., 

97 NLRB 921, 922 (1951) (“It has likewise been the policy of the Board to prohibit anyone from 
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keeping any list of persons who have voted, aside from the official eligibility list used to check 

off the voters as they receive their ballots.”).  Nonetheless, unless FDR came to a hearing leading 

a throng of employees willing to testify about objectionable conduct by their Union, then this is 

exactly what the Hearing Officer would have required of FDR to uphold its second objection. 

The Union’s objectionable conduct destroyed the “laboratory conditions” required in 

elections, and deprived employees of their right to vote free of interference or coercion by others. 

The rights involved in this case are not those of the Union or of the employer, but of the employees 

themselves. Their right to choose whether or not to be represented by the Union, through a secret 

ballot election without interference, is fundamental, and must be preserved at all costs: 

The rights involved are those of the employees. The right is to join 
or not to join a union. The right is to be exercised free from any 
coercion from any quarter. … The right of employees to a choice 
and a choice through the secret ballot should not be lightly 
disregarded. … Anything less disparages the rights accorded 
employees under Section 7 of the Act and may visit the sins of the 
employer on the employees. The struggle is between the employer 
and the union but the right to select is that of the employees. 
 

N.L.R.B. v. Lake Butler Apparel Co., 392 F.2d 76, 82 (5th Cir. 1968) (emphasis added). 

To ensure employees may vote in an atmosphere promoting their free choice, the election 

must be conducted under “laboratory conditions:” 

“The “laboratory conditions” test represents an ideal atmosphere in 
which a free choice may be made by employees, protected from 
interference by employer, union, Board agent, or other parties. As 
to any conduct objected to as interference, the critical Board 
determination is whether the employees were permitted to register a 
free choice.” 

 
N.L.R.B. v. McCarty Farms, Inc., 24 F.3d 725, 728 (5th Cir. 1994). 
 
 Instead of requiring FDR to prove, by direct evidence, that misconduct tainted the majority 

of ballots cast, the proper standard to be applied here is whether the “objectionable conduct could 
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well have affected the outcome of the election.” Cambridge Tool & Mfg. Co., 316 NLRB 716 

(1995).  This standard is met where the Union’s conduct, taken as a whole, had the ‘tendency to 

interfere with employees’ freedom of choice.  NLRB v. Chicago Tribune Co., 943 F.2d 791, 794 

(7th Cir.1991); McCarty Farms, supra, 24 F.3d at 728.  “An election can serve its true purpose 

only if the surrounding conditions enable employees to register a free and untrammeled choice 

for or against a bargaining representative.” Gen. Shoe Corp. (Nashville, Tenn.), 77 NLRB 124, 

126 (1948). 

The authority discussed above makes abundantly clear that an election tainted by 

interference by any party should be invalidated. The employee’s right to free choice is paramount. 

When an election is conducted in an atmosphere where it is merely improbable that the 

employees’ choice was not tainted by interference or coercion, the election should be set aside. 

 Where, as here, a Union engages in conduct that inserts itself in the Board’s election 

machinery, gets in between a voter and his/her vote, obliterates laboratory conditions, and 

undercuts the integrity of an election, then such conduct has the tendency to interfere with freedom 

of choice and warrants setting an election aside regardless of the tally of ballots. 

 Indeed, in Tidelands Marine Services, 116 NLRB 1222 (1956), the Board set aside a 

manual election where one party's representative had extended access to an unsealed ballot box 

even though a Board agent was present and there was no evidence to indicate that anyone had 

tampered with the ballot box. In that case, the Board found that the party's access to the ballots 

“constitute[d] such a serious irregularity in the conduct of the election as to raise doubts as to its 

integrity and secrecy.” Id. at 1224.  Thus the conduct in Tidelands was severe enough to warrant 

setting aside the results of the election without regard to the tally of ballots.  

It has been long recognized that manual elections better preserve the integrity of 
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representation elections. This is clear from the Board’s own Case Handling Manual and Board 

precedent, which expressly favor manual elections. “The Board’s longstanding policy is that 

representation elections should, as a general rule, be conducted manually.” (NLRB Case Handling 

Manual, § 11301.2.) Even the case widely cited in support of mail ballot elections recites this rule 

as the starting point for evaluating the appropriate election procedure: 

“Because of the value of having a Board agent present at the 
election, the Board's long-standing policy, to which we adhere, has 
been that representation elections should as a general rule be 
conducted manually, either at the workplace or at some other 
appropriate location.” 
 

San Diego Gas & Elec., 325 NLRB 1143, 1144 (1998) (allowing for a mail ballot election where 

the voting employees worked in multiple offices throughout San Diego County, separated by up 

to 60 miles). 

Concerns regarding the deficiencies of mail ballot elections have been expressed by 

representatives of the Board itself, as noted in Daniel V. Yager’s monograph, NLRB Agency in 

Crisis (1996). Yager quotes comments from Richard J. Roth, Assistant Director of Brooklyn 

NLRB Regional Office, and Nina Rzymski, NLRB Region 6, Election Specialist, to the effect 

that: 

• The presence of a Board agent at an election gives employees a 
greater sense of security that their rights are being preserved over 
mail balloting; 
 
• The potential in a mail ballot election for interference by either 
party increases the likelihood of a second election having to be 
conducted because of misconduct; 

 
• By including ballots with other “junk mail” that employees 
typically receive, it “dilutes the seriousness of the process;” and 

 
• If the voter is confused or uncertain about the process, there is no 
official agent available to answer questions, increasing the 
likelihood that the voter will procrastinate and/or “find it easier to 
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not vote.” 
 
(Id. at 46.) 
 

In a mail ballot election, the employees’ homes during the voting period are akin to the 

voting line in a manual election. The importance of laboratory conditions is no less significant in 

a mail ballot election. In fact, that necessity is more pronounced, since there is no neutral monitor 

present to ensure that no party exerts improper pressure on the voters. Thus, the Board must police 

objectionable conduct in mail ballot elections more strictly than in manual elections. 

 Indeed, in Fessler & Bowman, 341 NLRB 932 (2004), Chairman Battista and Member 

Schaumber observed that where a party collects a single mail ballot, or solicits to do so, laboratory 

conditions are destroyed and, to restore the integrity of the process, the election must be set aside: 

“Contrary to our colleagues' decision to set aside the election only 
if the collected ballots of employees Deming and Gardyszewski turn 
out to be determinative of the election result, we would establish a 
bright-line rule that elections should be set aside, upon the filing of 
timely objections, whenever a party is shown to have collected or 
solicited mail ballots. As discussed above, such collection and 
solicitation constituted objectionable conduct that undermines the 
integrity of the electoral process itself. Thus, in order to restore that 
integrity, we would direct a new election, even if it cannot be shown 
that a particular number of objectionable events were outcome 
determinative.” 

 
Fessler & Bowman, 341 NLRB at 936. 
 

FDR submits that the result should be no different when an offer to mark a mail ballot is 

made, or when an employee in a mail ballot election votes in the presence of a Union 

representative.  A single instance of such conduct impugns the integrity of the election and the 

only recourse is to set the election aside.  

Notwithstanding the foregoing, the fact that three employees came forward to testify about 

objectionable conduct strongly suggests that many more felt the same coercive effects.  See Steak 
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House Meat Co., 206 NLRB 28, 29 (1973) (threat by employee against only one other employee 

held sufficient to induce fear in entire voting population; “However, the fact that the threats were 

directed at only one employee does not necessarily lead to the conclusion that no general 

atmosphere of fear and coercion existed.”).  Indeed, it is presumable from the undisputed direct 

evidence in this case that the Union’s conduct was by no means isolated as Union witnesses 

admitted that they assigned a “team” of representatives to visit employee homes and only two 

members of this team visited a significant portion of the electorate.  Although Union witnesses 

self-servingly denied offering to mark employee ballots, they admitted that voters voted in their 

presence and that they offered to bring other voters to post offices.  Torres’ testimony also 

establishes that offers by the Union to mark ballots was a topic of discussion in the workplace.4 

Thus, it becomes conceivable that each vote cast for the Union was poisoned by 

objectionable conduct.  It is likewise possible that the Union’s conduct also had a coercive effect 

on the substantial number of employees who did not vote in the election.   

All of this evidence aestablishes that the union’s conduct had a direct and material 

influence on the electorate’s freedom of choice. This is the critical inquiry. NLRB v. Gulf States 

Canners, Inc., 585 F.2d 757, 759 (5th Cir. 1978). See also Exeter 1 A Ltd. P’ship v. N.L.R.B., 596 

F.2d 1280, 1282-1283 (5th Cir. 1979) (threats by union representative against management 

personnel sufficient to influence election where employees might have taken the threats to apply 

to them if they did not vote in the union. “Simply put, this is no way to run an election.”); Home 

Town Foods, Inc. v. N. L. R. B., 416 F.2d 392, 395-396 (5th Cir. 1969) (denying enforcement due 

to pre-election misconduct by union). 

Therefore, it is entirely possible that the outcome of the election could have been different 

 
4 Even if this testimony is not admissible to prove that the Union offered to mark other employees’ ballots, it is still 
admissible for the purpose of establishing that Torres heard such comments in the workplace.  
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absent the objectionable conduct.  And because it is conceivable that the outcome could have been 

different without the Union’s malfeasance, the election must be set aside. As the court stated in 

Home Town Foods: “this is no way to run an election.” The union’s conduct would certainly not 

be tolerated even for a moment in a manual election, and there is no justification for allowing it in 

a mail ballot election, just as there is no authority or rationale for relaxing the “laboratory 

conditions” standard in a mail ballot election. The union stole this election from the employees 

through pressure, intimidation and coercion. The union engaged in this conduct with the intent of 

materially changing the outcome of the election, and the union’s plan worked.  Allowing the DCR 

to stand signals to all Unions that they are free to coerce voters in a mail ballot election, and that 

the Board will look the other way as long as the tally of ballots is not close.  If an employee’s 

freedom of choice in a Board election is truly sacrosanct, this cannot be. 

CONCLUSION 

For the foregoing reasons, the board should should reverse the DCR, set aside the alection, 

and order a new election so that eligible voters can decide, in an atmosphere free from improper 

conduct, whether they wish to be represented for purposes of collective bargaining by the Union. 

DATED: May 12, 2020  

KAUFMAN DOLOWICH & VOLUCK, LLP 

    

 

     _____________________________________ 

Michael A. Kaufman, Esquire 
Aaron N. Solomon, Esquire 
Attorneys for Employer 
FDR SERVICES OF NEW YORK 
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National Labor Relations Board   Kathy Drew-King 
1015 Half Street SE Ste 6020    Regional Director  
Washington, DC 20240    National Labor Relations Board Region, 29 
       Two Metro Tech Center 
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HKolko@cwsny.com 
 
Dated: May 12, 2020     ________________________ 
       Aaron N. Solomon 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

FDR SERVICES CORP. OF NEW YORK
Employer

and Case No. 29-RC-215193

LAUNDRY DISTRIBUTION AND FOOD
SERVICE JOINT BOARD, WORKERS UNITED

Petitioner

DECISION AND CERTIFICATION OF REPRESENTATIVE

Pursuant to Section 102.69 of the Board’s Rules, I have considered the exceptions filed by
FDR Services Corp. of New York, herein called the Employer, to the Hearing Officer’s report 
recommending disposition of objections filed to an election by mail conducted from November 8, 
2019 to December 2, 2019.1  The election was conducted pursuant to my direction.2  The Tally of 
Ballots shows 103 ballots were cast for Laundry Distribution and Food Service Joint Board, 
Workers United (herein called the Union), and one ballot cast against the participating labor 
organization.  There were 17 non-determinative challenged ballots.  The Employer filed timely 
objections to the election.

On December 23, the undersigned issued a Report on Objections and Notice of Hearing
overruling the Employer’s first and third objections and directing that a hearing be held on the 
Employer’s second objection.  Pursuant to the December 23 Report, a hearing was held before a 
Hearing Officer on January 21 and 22, 2020.

On February 24, 2020, the Hearing Officer issued a Report in which she recommended that

1 All dates hereinafter are in 2019, unless otherwise indicated.  On November 8, the ballots were mailed by the Region 
to employees employed in the collective bargaining unit set forth in the parties’ stipulated election agreement.  Voters 
had to return their ballots so that they would be received in the Region 29 office by close of business on December 2.
2 On February 20, 2018, Brotherhood of Amalgamated Trades, Local 514, herein called Local 514, filed a petition 
seeking to represent certain employees employed by the Employer.  Laundry Distribution and Food Service Joint 
Board, Workers United intervened on the basis of a collective bargaining agreement. The parties entered into a
Stipulated Election Agreement which I approved on September 25, 2019.  On October 23, 2019, Local 514 requested 
permission to withdraw the instant petition. The Union, a full intervenor, objected to the withdrawal of the petition. 
On October 24, the Employer informed the Region that it would not permit the election to take place on its premises 
on October 25. The undersigned issued an Order Cancelling Election and Denying Local 514's Request to Withdraw 
the Petition. On October 30, I issued an Order Scheduling Mail Ballot Election and Approving [Local 514’s] Request 
to Be Removed from Ballot.
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the Employer’s second objection be overruled.3  As described more fully below, the Employer
filed exceptions related to the Hearing Officer’s recommendation to overrule its second objection,
and a brief in support thereof.  In response, the Union filed an Answering Brief to the Employer’s 
Exceptions to the Hearing Officer’s Report and Recommendations.

I find that the Hearing Officer’s rulings made at hearing are free from prejudicial error and 
are hereby affirmed.  I have reviewed and considered the evidence and the arguments presented 
by the parties and, as discussed herein, I agree with the Hearing Officer that the Employer’s second 
objection should be overruled.  Accordingly, I am issuing a Certification of Representative.

The Employer’s Exceptions

The Employer’s second objection alleges that the Union subjected employees to fear and 
intimidation, specifically by visiting employees at their homes during the mail ballot and offering 
to mark employees’ mail ballots for them.  The Hearing Officer’s Report did not find that the 
Union engaged in objectionable conduct and recommended overruling the Employer’s second 
objection.  The Hearing Officer specifically found that: (1) the credible evidence shows that Union
representatives Dario Almanzar and Marcia Almanzar did not solicit, mark, or collect mail ballots 
from any unit employees and that the Union did not solicit, mark or collect Torres’ ballot; (2) the 
offer of Union representatives Dario Almanzar and Marcia Almanzar to take three to four 
employees to the post office to mail their ballots was not objectionable; and (3) the presence of 
two Union representatives in the homes of two voters while those voters voted did not affect the 
results of this election.

The Employer takes exception to the Hearing Officer’s findings that the Union did not 
engage in objectionable conduct and that the Union’s conduct did not affect the outcome of the 
election. In this regard, the Employer asserts that the credible evidence elicited from unit 
employees established that Union agents on multiple occasions engaged in objectionable conduct 
by offering to mark the ballots of voters, remaining in close proximity to voters casting their ballots
and offering to bring voters to the post office/mail box to mail their ballots.  The Employer argues 
that the aforementioned conduct destroyed the integrity of the election and that such conduct 
warrants setting aside the election regardless of the number of employees affected. 

The Union takes the position that the Hearing Officer correctly found that it did not engage 
in objectionable conduct and that even if objectionable, its conduct did not affect the outcome of 
the election.  The Union concludes that the Employer’s exceptions should be dismissed, and the 
Hearing Officer’s Report and Recommendations be affirmed. 

Board Law

The Board applies an objective test in determining whether to set aside an election.  The 
test is whether the conduct of a party has the tendency to interfere with the employees' freedom of 

3  On March 3, 2020, the Hearing Officer issued an Errata, correcting her February 24, 2020 Report.  In this regard,
among other things, a sentence on page 7 of the Report was corrected to read, “Under this legal standard, the 
Employer has not established that the Petitioner engaged in objectionable conduct;" and on page 9 to read, “I do not 
find that the presence of two Union representatives in the homes of two voters while those voters voted could have 
affected the results of the election.”  
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choice. Cambridge Tool Pearson Education, Inc., 316 NLRB 716 (1995).4  Thus, under the 
Board’s test the issue is not whether a party’s conduct in fact coerced employees but whether the 
party’s conduct reasonably tends to interfere with the employees' free and uncoerced choice in the
election. Baja’s Place, Inc., 268 NLRB 868 (1984).  

In Grill Concepts Services d/b/a The Daily Grill, 2019 WL 2869823 (NLRB Case No. 31-
RC-209589, June 28, 2019) the issue before the Board was whether union representatives’ offers 
to help employees with their mail ballots, including offers to help employees fill out their mail 
ballots, constituted objectionable conduct. The Board set forth the applicable law as follows:

Generally speaking, union home visits during election campaigns are lawful and 
unobjectionable as long as the visitors do not threaten or coerce eligible voters 
during the visits. Plant City Welding & Tank Co., 119 NLRB 131, 133-134 (1957),
revd. on other grounds, 133 NLRB 1092 (1961).  If objectionable threats or 
coercion occur during home visits, the Board follows its usual practice of applying 
an objective standard in evaluating whether a party's conduct had the tendency to 
interfere with employee free choice in the election and thus warrants setting the 
election aside. See, e.g., Taylor Wharton Division, 336 NLRB 157, 158 (2001); 
Phillips Chrysler Plymouth, 304 NLRB 16, 16 (1991). The objecting party bears 
the burden of demonstrating that objectionable misconduct occurred and that it 
warrants setting the election aside. St. Vincent Hospital, LLC, 344 NLRB 586, 587 
(2005); Consumers Energy Co., 337 NLRB 752, 752 (2002).  

In Fessler & Bowman, Inc., 341 NLRB 932, 934 (2004), the Board recognized that as a 
Board agent is not present when an employee casts his/her ballot in a mail ballot election, mail 
ballots are accompanied by election kits that clearly specify the precise procedure for casting and
returning the ballot.  Where such procedures are not followed, and the mail ballots come into the 
possession of a party to the election, the secrecy of the ballot and the integrity of the election 
process are called into question. Thus, the Board unanimously found that the collection of mail 
ballots by a party is objectionable conduct that may be a basis for setting aside the election.   

Analysis

As indicated above, the Employer takes exception to the Hearing Officer’s failure to find that 
the Union engaged in objectionable conduct by offering to mark the ballots of voters, remaining 
in close proximity to voters casting their ballots and offering to bring voters to the post office/mail 

4  In making its determination as to whether the conduct has the tendency to interfere with employees' freedom of 
choice, the Board will consider: (1) the number of incidents of misconduct; (2) the severity of the incidents and whether 
they were likely to cause fear among employees in the bargaining unit; (3) the number of employees in the bargaining 
unit subjected to the misconduct; (4) the proximity of the misconduct to the election date; (5) the degree of persistence 
of the misconduct in the minds of the bargaining unit employees; (6) the extent of dissemination of the misconduct 
among bargaining unit employees; (7) the effect, if any, of misconduct by the opposing party to cancel out the effects 
of the original misconduct; (8) the closeness of the final vote; (9) the degree to which the misconduct can be attributed 
to the party. See, e.g., Taylor Wharton Division, 336 NLRB 157, 158 (2001); Cedars-Sinai Medical Center, 342 
NLRB 596 (2004). 
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box to mail their ballots. For the reasons discussed herein, I reject the Employer’s contention that 
the Hearing Officer erred in failing to find that the Union engaged in objectionable conduct.

Alleged Offers by the Union to Mark Ballots

The Employer contends that credible evidence shows Union representatives offered to 
mark the ballots of employees Angela Torres and Maria Robles.  The Employer excepts to the 
Hearing Officer’s failure to find that the Union representatives offered to mark these employees’ 
ballots.5  The Union asserts that the Hearing Officer properly concluded that Torres’ testimony 
was not credible and denies that Maria Rivas offered to mark or physically assist Robles with her 
ballot.

The Testimony of Angela Torres

The Employer, in its exceptions, contends that the credible testimony of employee Angela 
Torres shows that Union representatives Dario Almanzar and Marcia Almanzar offered to mark 
Torres’ ballot during a home visit. The Employer specifically argues that the Union representatives 
“offered to fill out” Torres’ ballot.  The Hearing Officer did not credit Torres’ testimony, finding 
it vague and inconsistent.  The Employer takes issue with the Hearing Officer crediting the 
testimony of Dario Almanzar and Marcia Almanzar, the two Union representatives that employee 
Angela Torres alleges visited her house, over the testimony of Torres.  The Employer argues that 
the Union representatives have a personal stake in the outcome of the election6 whereas employee 
Torres had little interest in the outcome of the election.7  

With regard to the testimony at hearing on this matter, Torres initially testified on direct 
examination that Union representatives Dario Almanzar and Marcia Almanzar came to her house;
she did not let them in, but that they wanted to come in and speak to her about the ballot and how 
to fill it out.8  When specifically asked in a leading manner on direct examination whether anyone 
from/associated with the Union asked to mark her ballot, Torres responded, “Yes.  They wanted 
to, but I didn’t let them do that either.”  (Tr. 52).  Thereafter, when Torres was asked on direct 
examination whether anyone from or associated with the Union offered to bring her to the post 
office to mail her ballot, Torres responded, “Not directly to the post office, but they did offer to 
fill it out for you, to show you how to fill it out; that type of thing.”  (Tr. 57) On redirect 
examination, Torres testified that the Union representatives visited her house twice; that “they”
were also outside the Employer’s facility; and that “they” said, “Here, I want to show you how to 
write, what to do.”  (Tr. 73). Dario Almanzar testified that he did not offer to mark any employees’ 

5 The Employer does not contend that the Union offered to mark the ballot of Rena Osoer Rodriguez.
6 Record testimony indicates that the union representatives wanted the Union to win the election.
7 Torres’ testimony indicates that she did not support the Union. 
8  The Hearing Officer noted that Torres could only identify the second representative as "Marcia" after reviewing an 
affidavit that she had previously given.  The affidavit was previously prepared by the Employer and submitted with 
the Employer's offer of proof. Torres testified that the Employer's owner was present with the Employer's attorney 
while she gave her affidavit. At the hearing on cross examination, Torres testified that she was careful to include 
“everything that [the Union] had done to her” in this affidavit.  The Hearing Officer noted on the record that there was 
no mention of a home visit in the aforementioned affidavit. (Tr. 69).
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ballot and that his only home visit was to an employee named Evelyn.9 Marcia Almanzar 
specifically testified that she did not meet with employee Angela Torres.10

After careful examination of the record, I am not persuaded that the Hearing Officer’s 
credibility findings are incorrect. Accordingly, I reject the Employer’s assertion that the credible 
evidence establishes that the Union offered to mark Torres’ ballot.  

Testimony of Maria Robles

The Employer also contends that employee Maria Robles testified that an agent of the
Union offered to mark her ballot.  Specifically, the Employer contends that assistant shop steward
Maria Rivas offered to mark Robles’ ballot.  However, according to the testimony of Robles, after 
Robles told her co-worker Maria Rivas that she could not fill out her ballot because she did not 
know how to read, Rivas offered to help her fill it out.11 Rivas offered to go to Robles’ house to
help her.  When Rivas called Robles the next day after work, Robles told Rivas that she was not 
home.  Robles testified that she filled out her ballot by herself.  The Employer asserts that because 
Robles testified that she could not fill out the ballot as she did not know how to read, it is inferable 
that Rivas offered to (physically) fill out the ballot for Robles. In this regard, it is noted that Rivas 
testified that she asked Robles if she had received her ballot and Robles advised Rivas that she had 
received the ballot but that she was confused by the different envelopes.  According to Rivas, 
Robles sought her help to understand the process of the envelopes.12  Rivas specifically testified 
that she did not offer to mark or collect Robles’ ballot.13  I find that the record testimony is 
inadequate to establish that any mail ballot solicitation occurred or that Rivas offered to mark
Robles’ ballot or otherwise physically assist Robles with her ballot. Similarly, the evidence does 
not establish that Rivas sought to have Robles record her vote in the presence of Rivas, or that 
Rivas engaged in any other conduct that could reasonably be viewed as coercive or imperiling the 
integrity of the mail ballots in this election. In these circumstances, I agree with the Hearing 
Officer’s finding that even assuming Rivas is an agent of the Union, the offer to help Robles with 
her ballot is not objectionable.14  See e.g. Grill Concepts, supra. (where the petitioner’s witnesses 
who were present during the home visits in question consistently testified that they merely asked 
eligible voters whether they had received their mail ballot and offered to explain the process for 
correctly filling out the ballot and the employer’s witnesses were equivocal or non-definitive as to 
what exactly occurred when the union representatives offered to “help” them with their mail 
ballots, the Board found the record did not establish that any solicitation of mail ballots occurred
during the home visits and that the offers to help employees with their mail ballots were not 
otherwise objectionable).  

9  The Hearing Officer credited the testimony of Dario Almanzar, which also included testimony that he did not mark 
any employees’ ballots or offer to mail any employees’ ballots.
10  Marcia Almanzar’s testimony shows that she spoke to employees about how to fill out ballots because many of 
the employees could not read the ballot, that she did not physically help any employee fill out their ballots and that 
she was not present when any employee voted.  The Hearing Officer credited the testimony of Marcia Almanzar. 
11  Tr. 82.
12  Tr. 162-163, 174.
13  The Hearing Officer credited both Robles and Rivas, finding their testimony substantially consistent.
14  Moreover, as noted by the Hearing Officer, the evidence presented at hearing does not establish that Rivas acted 
as an agent of the Union while talking to Robles about her mail ballot. 
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Offering to Drive Employees to the Post Office

The Employer’s exceptions also contend that contrary to the findings of the Hearing Officer
in her Report, the evidence at hearing established that the Union engaged in objectionable conduct 
by soliciting the collection of ballots by its representatives offering to drive voters to post offices.  
While the Employer apparently contends that the offer to drive employees to the post office or a 
mailbox constitutes solicitation of ballots, it also contends that inasmuch as the Union failed to 
offer to bring all employees to the post office, the offer is objectionable.  The Union contends that 
offering to drive employees to the post office is lawful and unobjectionable.

The Hearing Officer found that the evidence shows that Union representatives Dario 
Almanzar and Marcia Almanzar offered to take three to four employees to the post office to mail 
their ballots as they knew the employees did not have cars to drive themselves and that there is no 
evidence that either Union representative made these offers in a discriminatory manner.15 Indeed, 
there is no evidence to establish that the Union representatives only offered to bring pro-union 
voters to the post office.    I also note that there is no evidence that the Union representatives sought 
to have the employees turn over their ballot to the Union’s representatives.  Rather, the offer was 
to bring the employee to the post office so the employee could mail the ballot.  Accordingly, there 
is insufficient evidence of any solicitation of mail ballots when Union representatives offered to 
drive voters to the post office, and I agree with the Hearing Officer’s finding that such conduct is 
unobjectionable.  See e.g. Grill Concepts, supra. (where the evidence established that union
representatives offered to drive eligible voters to the post office to mail their ballots, the Board did 
not find that any mail ballot solicitation occurred and affirmed the regional director’s decision to 
certify the union). Accordingly, I reject the Employer’s contention that the Hearing Officer erred 
by finding the Union representatives’ offers to drive employees to the post office unobjectionable.

Presence of Union Representatives While Employees Were Voting

The Employer contends that the Hearing Officer erred in failing to find that the Union 
representatives’ conduct of remaining in employees’ homes while the employees voted constitutes 
objectionable conduct.  The Employer asserts that such presence in an employee’s home while 
he/she votes is objectionable, even if the Union representative remains in a different room while 
the employee votes.  The Union argues that the evidence does not establish that its representatives 
were in the employees’ presence while they were voting and that the Employer failed to meet its 
burden of establishing the existence of objectionable conduct.  

The Hearing Officer found that Union representatives were present in two employees’ 
homes while these employees voted.  In this regard, Union representative Dario Almanzar testified 
that he visited the home of an employee named Evelyn and that Evelyn completed her mail ballot 
in the kitchen while he was in another room in her home (the living room). Additionally, employee 
Rena Osoer Rodriguez testified that Union representative Marcia came to her house and asked her 
if she received her ballot.  Rodriguez testified that she “did not know what to do, what paper to put 

15  There is no evidence that any employee accepted the Union representatives offer.  Rather, the testimony at 
hearing shows that employees Rena Rodriguez and Evelyn declined the Union representatives’ offers to take them to 
the post office. 
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in what envelope” and Marcia explained the process to her.  Specifically, Rodriguez testified that 
Marcia “told me what I had to do, where I had to sign, and where to put stuff, what envelope to 
put in. And then once I did it, she asked me if I knew where there was a mailbox.”16  Marcia offered 
to take Rodriguez to the mailbox, but Rodriguez declined. While Rodriguez’ testimony indicates 
that Union representative Marcia was present at employee Rodriguez’ home while Rodriguez 
voted, Rodriguez’ testimony does not provide details about what room she was in when she 
completed her ballot or whether Marcia was present in the same room with her when she voted.  
And, Union representative Marcia testified that she was never present while an employee of the 
Employer filled out their ballot. The record does not establish that there were any other instances 
of employees voting while Union representatives were in their homes.

Thus, although the evidence shows that Union representatives were in two voters’ homes 
while the voters completed their ballots, the evidence is insufficient to establish that the Union 
representatives physically assisted voters in filling out their ballots, that any voter completed a 
ballot in the presence of a Union representative or that any voter’s marked ballot was in view of a 
Union representative in the home.17    Further, the evidence indicating that Union representatives 
were in the homes of voters while the voters completed their ballots, standing alone, does not 
establish that the Union representatives engaged in conduct that could reasonably be viewed as 
coercive or impugning the integrity of the election. Indeed, the Board has found that the mere 
presence of one of the parties to an election at or near the polling area is not per se objectionable. In 
this regard, I note that while using a union official as an election observer is not preferable, the 
Board has held that absent evidence of misconduct, service by a union official as an election 
observer at a polling place is not grounds to set aside a representation election. See e.g.; Longwood 
Security Services, Inc., 364 NLRB No. 50 (2016); NLRB v. Black Bull Carting, Inc. 29 F.3d 44, 
46 (2nd Cir. 1994). Similarly, the Board has held unobjectionable the presence of supervisors in a 
polling area where there was a legitimate purpose for such presence. See Equitable Equipment 
Company, Inc., 214 NLRB 939 (1974) (where the presence of 86 foremen, later found to be 
supervisors, in the polling area, was an inadequate basis to set aside an election.)

However, even assuming that the Union representatives’ conduct, i.e., remaining in the 
homes of the two voters while the employees completed their ballots, is objectionable, I find that 
such conduct does not warrant setting aside the election.  In this regard, the Board has held that 

where impugned votes are isolated instances and are not sufficient to affect the outcome of the 
election, as in the instant case, it will not set aside an election.  See e.g., Contintental Bus Systems, 
Inc., 104 NLRB 599, 602 (1953) (where the Board found that even assuming there was an instance 
of an employee completing his mail ballot in the union office and the marked ballot was in plain 
view of several union representatives, such was insufficient to warrant a hearing or setting aside 
the election, noting that the isolated instance could not have affected the results of the election).  
Here, there were only two instances of the alleged misconduct involving two votes in a unit of 
approximately 197 employees, there is no evidence of dissemination, and the Union won by a

16  Tr. 88.
17  With regard to a party meeting its burden to demonstrate whether the integrity of an election is compromised
generally, See e.g. St. Vincent Hospital, LLC, 344 NLRB 586, 587 (2005) (where the record failed to establish that 
the secrecy of the ballots was impugned as a result of two employees' simultaneous presence in the voting booth, the 
Board held the employer failed to demonstrate that objectionable conduct occurred, noting that there was no evidence 
that the two employees had even marked their ballots while they were in the voting booth together).
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substantial margin of victory (about 100 votes).18    With such a substantial margin of victory, these
two votes would not have affected the outcome of the election.  

I note that the Employer argues that even one instance of a Union representative remaining 
in the home of an employee while the employee is completing his/her ballot warrants setting aside 

an election.  The Employer cites the position of Chairman Battista and Member Schaumber in 
Fessler & Bowman, supra at 936, that they would establish a bright-line rule that elections should 
be set aside, upon the filing of timely objections, whenever a party is shown to have collected or 
solicited mail ballots, even if it cannot be shown that a particular number of objectionable events 
were outcome determinative.  However, in the absence of a majority to adopt their position, 
Chairman Battista and Member Schaumber agreed to remand the case to the regional director for 
resolution of challenged ballots to determine whether the objectionable conduct could have 
affected the election result.  Further, in the instant case, there is no evidence of mail ballot 
solicitation or collection as there was in Fessler & Bowman.

In the circumstances set forth above, and considering the substantial margin of victory, 
there is insufficient evidence to establish that the Union’s conduct reasonably tended to interfere 
with the employees' free and uncoerced choice in the election.  Thus, I agree with the Hearing 
Officer’s recommendation to overrule the Employer’s second objection.

CONCLUSION

Based on the above and having carefully reviewed the entire record, the Hearing Officer’s 
Report and Recommendations on Objections, the exceptions and arguments made by the Employer 
and the arguments made by the Union, I overrule the Employer’s second objection, and I shall 
certify the Union as the representative of the appropriate unit.

    
IV. CERTIFICATION OF REPRESENTATIVE

IT IS HEREBY CERTIFIED that a majority of valid ballots has been cast for Laundry 
Distribution and Food Service Joint Board, Workers United, and that it is the exclusive 
collective-bargaining representative of the employees in the following appropriate unit:

All full-time and regular part-time employees employed by the Employer, but excluding 
guards, office employees, clerical employees, confidential employees, and supervisors as 
defined by the Act.   

REQUEST FOR REVIEW

Pursuant to Section 102.69(c)(2) of the Board’s Rules and Regulations, any party may 
file with the Board in Washington, D.C., a request for review of this decision. The request for 
review must conform to the requirements of Section 102.67(e) and (i)(1) of the Board’s Rules 

18 The tally of ballots in the election shows 103 ballots were cast for the Union, one ballot was cast against the 
Union and there were 17 non-determinative challenged ballots.
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and must be received by the Board in Washington by April 28, 2020.  If no request for review is 
filed, the decision is final and shall have the same effect as if issued by the Board.

A request for review must be E-Filed through the Agency’s website but may not be filed 
by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, 
enter the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request for 
review should be addressed to the Executive Secretary, National Labor Relations Board, 1015 
Half Street SE, Washington, DC 20570-0001. A party filing a request for review must serve a 
copy of the request on the other parties and file a copy with the Regional Director. A certificate 
of service must be filed with the Board together with the request for review.

Dated at Brooklyn, New York, on April 14, 2020.

_________________________
Kathy Drew King
Regional Director, Region 29
National Labor Relations Board
Two MetroTech Center
Brooklyn, New York 11201

-4_4•.-11 --()--'-.‘
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UNITED STATES GOVERNMENT
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

FDR SERVICES CORP. OF NEW YORK,

Employer

LAUNDRY DISTRIBUTION AND
FOOD SERVICE JOINT BOARD,
WORKERS UNITED

Petitioner

)
)
)
)
) Case No. 29-RC-215193
)
)
)
)
)
)
)

Hearin Officer's Re ort and Recommendations on Ob'ections

This report contains my findings and recommendations regarding the Employer's objection
alleging that the Union subjected employees to fear and intimidation, specifically by visiting unit
employees at their homes during a mail ballot election and offering to mark employees'ail
ballots. For the reasons contained herein, I recommend overruling the Employer's objection. I
further recommend certifying the Petitioner as the collective bargaining representative of the
employees in the petitioned-for unit.

Procedural Histo

On February 20, 2018, Brotherhood of Amalgamated Trades, Local 514, herein called Local
514, filed a petition seeking to represent certain employees employed by FDR Services Corp. of
New'ork, herein called Employer. Laundry Distribution and Food Service Joint Board, Workers
United, herein called the Union or the Petitioner, intervened on the basis of a collective bargaining
agreement.

Pursuant to an Order Scheduling Mail Ballot Election and Approving [Local 514's] Request
to Be Removed From Ballot'ssued by the undersigned on October 30, 2019, an election by mail
ballot was conducted on November 8 among the employees in the following unit:

1 On October 23, 2019, Local 514 requested permission to withdraw the instant petition. The Union, a full
intervenor, objected to the withdrawal of the petition. On October 24, 2019, the Employer informed the Region that it
would not permit the election to take place on its premises on October 25. The Regional Director issued an Order
Cancelling Election and Denying Local 514's Request to Withdraw the Petition.

On October 30, 2019, the Regional Director issued an Order Scheduling Mail Ballot Election and Approving
[Local 514's] Request To Be Removed From Ballot in which she directed that the election proceed by mail ballot. Mail
ballots were mailed to employees employed in the collective bargaining unit set forth in the parties'tipulated election



All full-time and regular part-time employees employed by the Employer, but
excluding guards, office employees, clerical employees, confidential employees, and
supervisors as defined by the Act.

The Tally of Ballots made available to the parties at the conclusion of the election pursuant
to the Board's Rules and Regulations, showed the following results:

103

Approximate number of eligible voters 197
Number of void ballots 4

q Number of ballots cast for Laundry
Distribution and Food Service
Joint Board, Workers United
Number of votes cast against
participating labor organization 1

Number of valid votes counted 104
Number of challenged ballots 17
Number of valid votes counted plus challenged ballots 121

Challenges are not sufficient in number to affect the results of the election.
A majority of the valid votes counted plus challenged ballots has been cast for
Laundry Distribution and Food Service Joint Board, Workers United.

Thereafter, the Employer filed timely objections to conduct affecting the results of the
election. Pursuant to Section 102.69 of the Board's Rules and Regulations, the Regional Director
caused an investigation to be conducted concerning the Employer's objections. On December 23,
the Regional Director issued and served on the parties a Report on Objections and Notice of
Hearing, in which she overruled the Employer's first and third objections and directed that a hearing
be held by a duly designated Hearing Officer regarding the Petitioner's second objection alleging
that the Union visited employees at their homes and offered to mark employees'allots for them.

A hearing was held before the undersigned on January 21 and 22, 2020, in Brooklyn, New
York. The Employer and Petitioner appeared at this hearing.

In accordance with the Notice of Hearing, and upon the entire record of this case, consisting
of the transcript of the hearing and exhibits, including my observation of the demeanor of the
witnesses who testified, and the specificity of their testimony, the undersigned issues this Report
and Recommendations with respect to the Employer's second objection. s

agreement on November 8. Voters had to return their ballots so that they would be received in the Region 29 office by
close of business on December 2. In the October 30 Order, the Regional Director also approved Local 514's request to
have its name removed &om the ballot.

Unless otherwise specified, all dates are 2019.
.References to the transcript are identified as Tr.. References to the Board, Employer, and Petitioner's

exhibits will be cited as Bd. Ex., Er. Ex., and Pet. Ex., respectively.



THE OBJECTION

Objection No. 2: Offer of Assistance with Ballots

In its second objection, the Employer alleges that the Union subjected employees to fear and
intimidation, specifically by visiting employees at their homes during the mail ballot and offering to
mark employees'ail ballots.

The Employer presented three employee witnesses, Angela Torres, Maria Robles, and Rena
Rodriguez. In addition, the Employer presented testimony &om four Union representatives, Dario
Almanzar, Megan Chambers, Marcia Almanzar, and Alberto Arroyo. The Union presented one
witness, Maria Rivas, an employee of the Employer who serves as an assistant shop steward.

Em lo ee An ela Torres and Union Re resentative Dario Almanzar

Angela Torres works in the Employer's ironing department and has worked for the
Employer for over thirty years. Tr, at 48-49. Torres testified that she received her mail ballot in
November or December. Torres testified that two Union representatives came to her house. On
redirect, Torres testified that the Union representatives came to her house twice. Tr. at 73. She did
not specify when either visit occurred. Torres identified one of the representatives as "Dario," but
could only identify the second representative as "Marcia" after reviewing an affidavit she had
previously given. On cross examination, Torres testified that she could not understand the entire
affidavit because it was in English. Tr. at 64, 69. Torres also testified that she did not mention
anyone's name when she gave her affidavit to the Employer. Tr. at 61.

Torres testified that when the Union representatives came to her house, they wanted to speak
to her about how to fill out the mail ballot, but that she did not let them in. Tr. at 50. Specifically,
Torres testified that the Union representatives said, "Here, I want to show you how to write, what to
do." Tr. at 73. Torres did not specify which Union representative made this comment. After being
asked in a leading manner on direct examination if anyone from the Union offered to mark her
ballot, she replied that the Union representatives wanted to mark her ballot, but reiterated that she
did not let them. Tr. at 51.

Torres testified that she heard from other employees that Dario and the woman wanted to fill
out other people's ballots, but did not know if other workers accepted the Union representatives'elp.

Tr. at 52-53. Torres declined to identify any co-workers who made such comments to her.
Tr. at 56.

Dario Almanzar testified that he made only one home visit to an employee of the Employer,
although he knocked on the doors of approximately ten to fifteen employees. Tr. at 108. The one
employee he visited with was Evelyn (he did not know her last name). During this visit, Evelyn
completed her mail ballot while Dario waited in another room. He offered to take Evelyn to the
post office because he knew that she did not have a car. She declined his offer. Tr. at 114. Evelyn
was the only employee Dario offered to take to the post office. Tr. at 114. Dario testified that he
did not mark any employees'allots, offer to mark any employees'allots, or offer to mail any
employees'allots. Tr. at 113-14.

This affidavit was prepared by the Employer and submitted with the Employer's offer ofproof. Torres
testified that the Employer's owner was present with the Employer's attorney while she gave her affidavit. Tr. at 60.
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Credibility

After observing the demeanor and listening carefully to the testimony of the foregoing
witnesses I do not credit the testimony of Angela Torres. Her testimony was extremely vague and
inconsistent. For example, she did not specify when the Union representatives visited her home.
On redirect, she testified that they visited her twice, but it was not clear that &om her testimony on
direct examination that there were two visits. Moreover, she could not recall the identity of one of
the Union agents who visited her home without referring to an affidavit she had provided to the
Employer. She testified, however, that she could not fully understand the affidavit because it was in
English. Significantly, Torres also testified that she had not given anyone's name when she gave
her affidavit to the Employer. Torres stated that she heard from other employees that Union
representatives wanted to fill out other people's ballots, but declined to identify any employees who
told her this. As I stated during the hearing, I do not rely on this hearsay testimony. Finally, after
observing her demeanor, I note that she appeared nervous and hesitant on cross-examination. For
these reasons, I do not find Torres a credible witness.

I generally credit the testimony of Dario Almanzar. He testified in a straightforward, honest,
and clear manner.

Em lo ees Maria Robles and Maria Rivas

Maria Robles works as a packer and has worked for the Employer for approximately 19
years. Tr. at 80. Robles received the mail ballot in November. Tr. at 81. Robles testified that
someone came to her house before she received the mail ballot, but she did not let them in. When
asked who came to her house, she testified that she could not say who it was. Tr. at 82.

Robles testified that Maria Rivas, a co-worker, asked Robles if she had received the ballot.
It is uncontroverted that Rivas is an assistant shop steward for the Union, but Robles testified that
she did not know if Rivas held a Union position. Robles testified that when Rivas initially asked
about the ballot, Robles had not received it. Rivas asked Robles about the ballot a second time. At
that pojpt, Robles told Rivas that she had the ballot, but did not know how to complete it. Rivas
offered to help Robles complete the ballot. Robles said she did not want to fill the ballot out at
work. According to Robles, Rivas offered to go to Robles'ouse to help her fill out the ballot.
When Rivas called her the next day, Robles told Rivas that she was not home. Robles filled out her
ballot by herself. Tr. at 82.

Maria Rivas testified that she has worked for the Employer for twenty-seven years. With
regard to Rivas's role as an assistant shop steward, Marcia Almanzar, a Union representative,
testified that Rivas has been trained to be present if an employee is disciplined at work. Tr. at 133.
Rivas testified that as a shop steward, she represents employees when the Employer needs a Union
representative present. Tr. at 161.

With regard to her conversations with Robles, Rivas testified that she spoke to Robles about
the mail ballot on two occasions. During the first conversation, which occurred at work, Rivas
asked Robles if she had received her ballot. Robles said that she had received it and that she was
confused because there were a lot of envelopes. According to Rivas, Robles asked if Rivas could
help her complete the "process of the envelopes." Tr. at 162-63. Rivas advised Robles to call the
Union, but Robles said she did not want anyone from the Union at her house. Robles asked Rivas
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to call her when Rivas finished work. Rivas called Robles, but Robles did not answer the phone.
Tr. at 163. Rivas testified that she had a second conversation with Robles at work a couple of days
later. Tr. at 163. Rivas asked if Robles had completed the mail ballot. Robles said that she had.
Tr. at 163-64. Rivas did not see Robles vote because Robles voted at home. Tr. at 165. Rivas
testified that she did not offer to mark or collect Robles'allot. Tr. at 164.

Credibility

I generally credit the testimony of Robles and Rivas. Both testified in a clear and
straightforward manner. The testimony of these witnesses is substantially consistent. Although
their accounts differ on a couple of details, such as whether Robles asked for help or Rivas offered
help when Robles said she was confused by the envelopes, I do not find that those differences were
significant.

Em lo ee RenaRodri uez and Union Re resentative MarciaAlmanzar

Rena Rodriguez has worked for the Employer for approximately two years. Tr. at 85.
Rodriguez testified that Marcia, a Union representative, and another woman Rodriguez could not
identify visited her at her home. Marcia asked Rodriguez if the ballot for the election had arrived
and Rodriguez showed Marcia her ballot, stating that she did not know how to complete the ballot.
Rodriguez explained that Marcia "told me what I had to do, where I had to sign, and where to put
stuff, what envelope to put in. And then once I did it, she asked me if I know where there was a
mailbox." Marcia offered Rodriguez a ride to the mailbox, but Rodriguez declined because she had
to stay home with her children. Rodriguez told Marcia that she would give the envelope to her
husband to mail. Tr. at 88. Rodriguez further testified that while at her house, Marcia was calling
other employees and arranging to visit them as well. Rodriguez does not know with whom Marcia
was speaking. Tr. at 89.

Marcia Almanzar testified that she met with approximately ten to twelve unit employees in
their homes during the campaign, including Rena Rodriguez. Tr. at 131. Marcia testified that she
spoke to employees about how to fill out the ballots because many of the employees could not read
the ballot. Tr. at 132-33. Marcia stated that she did not help any employees fill out their ballots and
that she was not present when any employees voted. Marcia testified that she did not collect any
ballots from employees and that she never touched anyone's ballot, ballot package, or ballot
envelope. Tr. at 133, 135.

Marcia testified that she offered to take Rodriguez to the post office because she knew that
Rodriguez did not have a car. She did not give Rodriguez a ride to the post office. Tr. at 132, 135.
Marcia stated that she made the same offer of transportation to two or three employees, but did not
specify if any of the other employees accepted her offer of transportation to the post office'. Tr. at
132.

Credibility

I generally credit the testimony of Rodriguez and Marcia Almanzar. Both testified in a clear
and straightforward manner. The testimony of these witnesses is substantially consistent.



Other Testimon

The Employer also called Alberto Arroyo and Megan Chambers, who serve as managers of
the Union. Neither of these witnesses were substantially involved in the campaign. There is no
evidence that Arroyo or Chambers made home visits to any unit employees or spoke to any

employees about their ballots.

Discussion

General Principles

It is well-settled that the Board will not set aside a representation election lightly. See In re
Safevvay. Inc., 338 NLRB 525, 525-26 (2002). There is a "strong presumption that ballots cast
under specific NLRB procedural safeguards reflect the true desires of employees." Id. at 525,
quoting NLRB v. Hood Furniture Mfg. Co., 941 F.2d 325, 328 (5+ Cir. 1991). An objecting party
has the burden of proving its allegations, and that burden is a heavy one. See also Mastec'orth
America. Inc. dlbla Mastec Direct TV Employer, 356 NLRB 809 (2011), citing Kux Mfg. co. v.
NLRB, 890 F.2d 804, 806 (6'" Cir. 1989).

When evaluating alleged objectionable conduct, the Board employs an objective test to
determine "whether the conduct of a party to an election has the tendency to interfere with the
employees'reedom of choice." Cambridge Tool Ck Mfg. Co., 316 NLRB 716, 716 (1995). The
Board examines several factors, including:

1. the number of the incidents of misconduct;

2. the severity of the incidents and whether they were likely to cause fear among the
employees in the bargaining unit;

3. the number of employees in the bargaining unit subjected to the misconduct;

4. the proximity of the misconduct to the election date;

5. the degree of persistence of the misconduct in the minds of the bargaining unit
employees;

6. the extent of dissemination of the misconduct among the bargaining unit employees;

7. the effect, if any, of misconduct by the opposing party in canceling out the effect of
the original misconduct;

8. the closeness of the final vote; and

9. the degree to which the misconduct can be attributed to the union.

Avis Rent-a-Car System, 280 NLRB 580, 581 (1986).



The Legal Standard

It is not objectionable to offer a voter assistance with a mail ballot as long as a party does
not collect or solicit a voter's ballot. In Grill Concepts Services, Inc., 2019 WL 2869823 (NLRB,
June 28, 2019), union representatives visited voters'omes and offered to help employees fill out
their mail ballots. The evidence in that case demonstrated that union representatives asked voters if
they had received their ballots and offered to explain the process for correctly filling out the ballot.
The Board found that the offer to assist employees vote was not objectionable because it did not
involve solicitation or collection of ballots. The Board noted that the record in that case did not
"establish that the [union's] representatives sought to physically assist voters in filling out the
ballot, sought to have the voters record their votes in the representatives'resence, or engaged in
any other conduct that could reasonably be viewed as coercive or imperiling the integrity of the
mail ballots in this election." Id. at *2. In Fessler & Bowman, Inc., 341 NLRB 932 (2004), by
contrast, union agents offered to mail voters'ompleted mail ballots for them. Union agents
collected and mailed two completed, sealed ballots for employees. Although there was no evidence
that the union agents had tampered with the ballots, the Board set the election aside finding that
mail ballot collection by a party casts doubt on the integrity of the Board's election process and
undermines the secrecy of the election. Id. at 934. The Board split on whether the solicitation of
mail ballots without the actual collection of those ballots was objectionable. Under this legal
standard, the Employer has not established that the Employer engaged in objectionable conduct.

Application to the Present Case

Torres

As explained above, I do not credit Torres's testimony. I have credited the testimony of
Dario Almanzar and Marcia Almanzar, the two Union representatives whom Torres alleges visited
her house, that they did not solicit, mark, or collect mail ballots from any unit employees. There is
no credible evidence that the Union solicited, marked, or collected Torres's ballot.5

Robles

Maria Robles testified that co-worker and assistant shop steward Maria Rivas asked if
Robles had received her ballot. Robles told Rivas that she did now know how to fill out the ballot
and Rivas offered to help her. When Rivas called Robles, Robles told Rivas that she could not
meet. Robles testified that she filled out her ballot by herself.

As an initial matter, the Employer has not established that Rivas is an agent of the Union for
purposes of this objection. Rivas serves as an assistant shop steward. Serving as a shop steward
does not necessarily confer agency. See Narragansett Restaurant Corp., 243 NLRB 125, 128
(1979). The Board employs traditional agency principles to determine when an individual is an
agent. In International Brotherhood of Teamsters, General Drivers, Chauffeurs and Helpers Local
Union No. 886 (Lee 8'ay Motor Freight, Inc.), 229 NLRB 832, 832-33 (1977), the Board noted that
it "is enough if the principal actually empowered the agent to represent him in the general area

Even if I were to credit Torres's testimony that the Union representatives offered to mark her ballot, an offer
which she consistently testified that she refused, this single instance of such conduct would not invalidate this election
in which the Union prevailed by over one hundred votes, as discussed in greater detail below.

According to Rivas, Robles asked Rivas to help her with the ballot because she was confused by the envelopes.
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within which the agent acted." (citing International Longshoremans 's and Warehousemen 's Union,
C.I.O., Local 6 (Sunset Line and Twine Co.), 79 NLRB 1487, 1509 (1948)). In that case, the Board
found that the shop steward in question was an agent of the union based on the shop steward's
authority as expressly granted in the union's bylaws, including the power to investigate and present
grievances to management and to transmit messages and information from the union. In this case,
the only duties Rivas performs as a shop steward is to be present in disciplinary meetings between
the Employer and unit employees. There is no evidence that Rivas has any additional authority.
For example, there is no evidence that she can investigate or initiate grievances, or speak to the
Employer or employees on behalf of the Union, as the shop steward in Lee 8'ay Motor Freight
could. The evidence of Rivas's limited authority as a shop steward is not enough to support a
finding that Rivas acted as a Union agent while talking to Robles. See United Builders Supply Co.,
287 NLRB 1364 (1988) (declining to find that an employee was an agent of the Union where the
employee did not, inter alia, hold himself out as a union representative or speak on behalf the
union). Moreover, Robles did not know that Rivas serves as a shop steward, so there is no apparent
agency because Robles could not have understood that Rivas was speaking on behalf of the Union.
See Id. at 1364-65 (declining to find apparent agency where there was no "manifestation" that the
employee was acting on behalf of the union).

Even if Rivas were a Union agent, as explained above, it is not objectionable to offer a voter
assistance with a mail ballot, as Rivas did in this case. There is no evidence that Rivas or any
Union agent attempted to solicit or collect Robles'allot.

Rodriguez

Rodriguez testified that she received a visit at her home from Marcia Almanzar along with
another union representative that Rodriguez did not identify. Marcia asked if Rodriguez received
her ballot and Rodriguez showed Marcia the ballot, stating that she did not know how to complete
the ballot. According to Rodriguez's account, Marcia told her "what [she] had to do, where [she]
had to sign, and where to put stuff, what envelope to put it." Rodriguez testified that she completed
her own ballot. Marcia testified that she did not complete or collect any ballots from employees.
There is no evidence that Marcia collected or solicited Rodriguez's ballot.

Offer ofTransportation

It is not objectionable for an Employer to offer employees transportation to the polls as long
as the offer is made to all employees indiscriminately. See John S. Barnes Corp., 90 NLRB 1358
(1950), The evidence shows that two Union representatives, Dario Almanzar and Marcia
Almanzar, offered to take three to four employees to the post office to mail their ballots. Both
Dario and Marcia stated that they made the offers because they knew that employees did not have
cars to drive themselves. There is no evidence that either Union representative made these offers in
any sort of discriminatory manner. Accordingly, I do not find that this conduct is objectionable
under the Board's precedent.

Union Agents'Presence 8%ile Employees Voted

In Grill Concepts, the Board noted that it might be coercive if a representative of a party
were present while an employee completed a mail ballot. The evidence demonstrates that Union
representatives were present in two employees'omes while these employees voted, although at
least one representative remained in another room while the employee filled out her ballot. Union
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representative Dario Almanzar testified that he visited an employee named Evelyn and that Evelyn
completed her mail ballot in another room while Dario was at her home. Union representative
Marcia Almanzar remained at employee Rena Rodriguez's home while Rodriguez voted. I note that
Rodriguez did not testify whether Marcia remained in the same room while she filled out her ballot.
Marcia testified that she was not present while any employees voted. In neither of these cases did
the Union representative collect the employees'allot.

Assuming it were objectionable for the Union representatives to remain in the employees'omes

while they voted, even if in another room, the Employer has not demonstrated that these two
instances could have affected the results of the election. As explained above, when considering
whether objectionable conduct could have affected the outcome the election, the Board examines
the number of violations, the severity of those violations, the extent of dissemination, the size of the
unit, the closeness of the election results, the proximity of the objectionable conduct to the election
date, and the number of unit employees affected. See Bon Appetit Management Co., 334 NLRB
1042, 1044 (2001).

In the present case, the Petitioner prevailed by 103 votes to 1. As noted above, the tally of
ballots is a relevant factor to be considered when determining whether alleged objectionable
conduct could have affected the results of an election. See Sanitation Salvage Corp., 359 NLRB
1129 (2013) (finding that the Board will not set aside an election if the number of employees
affected by objectionable conduct is insufficient to affect the outcome election); Hopkins Nursing
Care Center, 309 NLBR 958, 959 fn. 8 (1992) (finding that the closeness of an election was due
"great weight'hen deciding whether conduct is objectionable). Given that the Union prevailed by
over one hundred votes, two instances of objectionable conduct with no evidence of dissemination
could not have affected the results in this case.

The Employer repeatedly argued that any objectionable conduct, even one isolated instance,
is enough to invalidate the entire election and necessitate a new election. This argument, however,
is not consistent with the Board's precedent, as explained above. In fact, in Fessler & Bowman,
having found that the union collected voters'allots, the Board explicitly examined the potential
affects of that conduct on the results of the election. The Board set that election aside only after
finding that the two instances of objectionable conduct could have affected the results of the
election given the closeness of the tally in that case. See Fessler & Bowman, 341 NLRB at 935.
Accordingly, I reject the Employer's contention that even a single instance of objectionable conduct
would invalidate the election results in this case. I do find that the presence of two Union
representatives in the homes of two voters while those voters voted could have affected the results
of this election.

For the reasons stated above, I make the following recommendation:

Recommendation

Based on the foregoing, I recommend overruling the Employer's second objection.
Accordingly, I further recommend that the Petitioner be certified as the exclusive collective
bargaining agent of the following appropriate unit:



All full-time and regular part-time employees employed by the Employer, but
excluding guards, office employees, clerical employees, confidential employees, and
supervisors as defined by the Act.

APPEAL PROCEDURE

Pursuant to Section 102.69(c)(1)(iii) of the Board's Rules and Regulations, any party may
file exceptions to this Report, with a supporting brief if desired, with the Regional Director of
Region 29 by March 9, 2020. A copy of such exceptions, together with a copy of any brief filed,
shall immediately be served on the other parties and a statement of service filed with the Regional
Director.

Exceptions must be e-filed through the Agency's website but may not be filed by facsimile.
To e-file the request for review, go to www.nlrb.gov, select E-File Documents, enter the NLRB
Case Number, and follow the detailed instructions.

Pursuant to Sections 102.111-102.114 of the Board's Rules, exceptions and any supporting
brief must be received by no later than 11:59 p.m. Eastern Time on the due date.

Within 7 days from the last date on which exceptions and any supporting brief may be filed,
or such further time as the Regional Director may allow, a party opposing the exceptions may file
an answering brief with the Regional Director. A copy of such answering brief shall immediately
be served on the other parties and a statement of service filed with the Regional Director.

Dated at Brooklyn, New York, on February 24, 2020.

Rachel Zwe'
Hearing 0 icer
National Labor Relations Board, Region 29
Two MetroTech Center
Brooklyn, NY 11201
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